The foreman's ready admission of the same problem on the
permanent pumps when contrasted with his inability to recall
how frequent it was on the temporary pumps cautions against
ready acceptance of the view that the problem was hardly
worthy of management's attention.

I conclude that even if the practice was "infrequent"
management's awareness of the problem and its failure to tal
effective steps to insure compliance made out a case of
aggravated negligence on its part.  While control of the
problem may have presented difficulties with respect to the
temporary pumps, it was no excuse for tolerating the conditi
or turning a purblind eye to it.  The circumstances of this
violation are precisely those in which a civil penalty can fc
most effective in encouraging voluntary compliance.

The inspector initially found the operator's negligence
was "moderate" because he felt it was a problem that was
difficult to control. But he did recognize, as did the othe
witnesses, that the substitution of one clamp for two took a
knowing and deliberate act. This in turn reflects a deficie
in the operator's safety training and enforcement program.

The evidence also showed that .the violation could resul
in anything from a lost workday or restricted duty accident
fatality due to electrocution.  The maintenance foreman felt
a fatality or other injury was unlikely because his experien
was that derailment would cut both wires and thus break the
circuit.  He was not asked to address the problem of a di-slo
ment due to vibration.  The operator's ventilation foreman,
accompanied the inspector, thought the wires were not twiste
together and that if the clamp -was dislodged the wires woul
physically separate and thus break the circuit.  The inspect
and the walkaround were sure the wires were twisted together

The citation merely recites that the two ground wires
"was (sic) attached to the same clamp."  The operator's
foreman candidly admitted that whether the wires were twistei
together was "immaterial" because the wires were "squeezed"
together in the clamp and unless the manner in which the
clamp broke released the "squeeze" the circuit would not
break.  On rebuttal, the inspector demonstrated (see GX-12)
how one wire was twisted around the other before the washers
squeezed them together.  I conclude that whether the wires
were "twisted" or "squeezed" the hazard created was the
same.

With respect to the S&S question, I find a derailment oj
vibration that could result in dislodging the ground clamp ;
from the mine track ,'coujLd result in energizing the pump frame
and that this was a forseeable intervening cause that could

2080is occurred it was likely that arcs and
